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STATE PLAN UNDER TITLE
XIX OF THE SOCIAL SECURITY ACT 

State : 

provides for t h e1917 The agency d e n i a l  of payment for i n s t i t u t i o n a l  
of the s e r v i c e s  or home and community based  fo rse rv icesind iv idua l s  who 
Ac t disposed  of r e s o u r c e sf o rl e s st h a nf a i rm a r k e tv a l u ew i t h i n  30 months 

of  requesting Medicaid sponsorship of such services. 

A.  

B. 

C. 

' 

t oThe pena l ty  in s t i t u t iona l i zed  andapp l i e s  i nd iv idua l sto  
i n d i v i d u a l s  who r ece ive  home andcommunity based services .  

An i n s t i t u t i o n a l i z e di n d i v i d u a l  is anindividual.  who r e s i d e s  in a 
m e d i c a li n s t i t u t i o no rn u r s i n gf a c i l i t y  and h i se l i g i b i l i t y  for 
Medicaidsponsorship of payment i s  cont ingent  upon h i smee t ingthe  

c a r e  e s t a b l i s h e d  by t heleve l  o f  c r i t e r i a  S ta t e .  A nurs ing  
f a c i l i t yd o e sn o ti n c l u d e  an i n t e r m e d i a t ec a r ef a c i l i t yf o rt h e  
menta l ly  re ta rded .  * *  

The pena l tyapp l i e s  if thereques tforMedica idsponsorsh ipfor  
i n s t i t u t i o n a l  care o r  home andcommunity based services was made 
J u l y  1, 1988 and l a t e r  and i ft h et r a n s f e rf o r  less than  f a i r  
marke t  va lue  occurred  Ju ly  I ,  1988 and l a t e r .  

Thepenal typeriod is descr ibed below: 

1. 	 Forindiv idua lsres id ing  in an i n s t i t u t i o n ,t h ep e n a l t y  is t h e  
l e s s e r  o f :  

o 30 months o f  ' f o r  a vendori n e l i g i b i l i t y  payment f o r  
i n s t i t u t i o n a l  c a r e  from t h e  d a t e  of t r a n s f e r ;  o r  

I : 

o 	 The number of months i t  takestoreducetheuncompensated 
va lue  t o  ze ro  o r  w i th in  the  r e source  limit when theaverage  
p r iva t enur s ing  home ra te  in t h es t a t e ,  a t  the  time of 
appl ica t ion  or  rede termina t ion  of n u r s i n g  f a c i l i t y  services, 
is  divided. 

2. 	 For i nd iv idua l sr ece iv ing  home and community basedse rv ices ,  
the penal ty  is t h e  .lesser of: 

o 	 30 months of i n e l i g i b i l i t y  for Medicaidpayment of home and 
community based services  from the date of transfer; or 
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o 	 The number of months i t  t akestoreducethe  uncompensated 
va luetoze ro  or wi th intheresource  limit when theaverage  
p r iva t enur s ing  home r a t ei nt h es t a t e ,  a t  t h e  time of 
app l i ca t ion  or redeterminat ion of n u r s i n g  f a c i l i t y  s e r v i c e s ,  
is divided. 

D. No penal ty  is imposed f o r  t h e  t r a n s f e r :  

1. Of a home t o  a: , 
a. spouse,
b. childunderage 21 or a b l i n d  o r  d i s a b l e dc h i l d ,  
c. 	 s i b l i n g  w i t h  e q u i t y  i n t e r e s t  who l i v e d  i n  t h e  home a t  l eas t  

one (1) year  the  admiss ionbeforeindiv idua l ' s  tothe  
i n s t i t u t i o n ,  or 

d .ch i ld  who l i v e d  i n  t h e  p a r e n t ( s ) '  home f o r  a t  l e a s t  two  (2) 
years  before  the parent  was a d m i t t e d  t o  t h e  i n s t i t u t i o n  a n d  

t h ewho provided care p a r e n t  which delayed 
i n s t i t u t i o n a l i z a t i o n .  

. *  

2. Of r e s o u r c e s  a f t e r .t o ' a  community s p o u s e ,  o r  o rb l i n d  
d i sab ledch i ld ,  a f te r  7/1/88. The pena l ty  i s  imposed f o r  
t r a n s f e r  t o  t h e  community s p o u s e  p r i o r  t o  10/1/89. 

3. 	 I ft h ei n d i v i d u a l  can show tha thein t endedtod i spose  of 
resources  a t  fa i r  marke tva lue -o rfo ro the rcons ide ra t ion .  
This  would beanindividual  who inadve r t en t lyd idno t  receive 
adequate ancompensation or i nd iv idua l  who t r a n s f e r r e d  

to  ind iv idua lr e sources  r e tu rnca reano the r  i n  fo r  wh ich  
d e l a y e d  i n s t i t u t i o n a l i z a t i o n  

4. 	 If theind iv idua l  can show tha ttheresourcesweret r ans fe r r ed  
f o r  same reason  thanother  to  for  Forqual i fyMedica id .  
example,anindividual may have been elder ly  or had a disabling 
condi t ion  a t  t h e  time oft ransfer ,bu thedid  notneednurs ing  
home care. t r a n s f e r ,Subsequent t h e  t h ei n d i v i d u a l ' s  

de t e r io ra t ed  80 t h a tcond i t ion  n u r s i n g  home care became 
. necessary.  
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This individual would not be penalized f o r  a transfer which 
occurredprior t o  the time his health deteriorated. 

, 
5 .  	 If theimposition of thepenalty would work an undue hardship. 

anundue hardship ' 3s  defined as discharge by themedical 
f a c i l i t y  o r  denialofhome andcommunity based services which 

i n  the beingwould r e s u l t  individual placed in a l i f e  
threateningsituation. , 
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THE FOLLOWING TRANSFER OF ASSETS POLICY APPLIES FOR TRANSFERS WHICH OCCURRED ON 
OR AFTER AUGUST 11, 1993. (THE RULES FOUND ON PAGES 1 THROUGH 3 APPLY TO 
TRANSFERS WHICH OCCURRED PRIOR TO AUGUST 11, 1993.) amendments DO NOT APPLY TO 
SERVICES PROVIDED BEFORE OCTOBER 1, 1993. 

If the institutional individual
or his spouse disposedof assets for less than 

fair market value on or afterthe look-back date, the individual is ineligible 

for certain Medicaid services throughout a penalty period. 


APPLIES TO: Individuals residingin nursing facilities, individualsreceiving 

care based on a level of care equivalent
to that of nursing facility services, 

(e.g., swing beds) and individuals receiving
home and communitybased services. 


ASSETS ARE: Resources defined as countable resources by the Supplemental 

Security Income (SSI) program. Although the home is considered an excluded 

resource forSSI purposes, it is not exempt from the transfer
of assets rules. 

Assets may also include income. 


JOINTLY HELD ASSETS: An asset held by an individual in common with another 
person in a joint tenancy in common or similar arrangement, is considered to be 
transferred by the individual when any action is taken by the individual or the 
other person to reduce or eliminate the individual's ownership orcontrol of the 
asset. However, the individual is not penalizedif the other person can prove 


has
that the institutionalized individual no ownership interest or only partial 

interest in the asset and the part removed
was the amount owned by theother 

person. 


look-back DATE: Is 36 months (60 months if the assets were transferred through 
isa trust)before the date the individual both an institutionalized individual 


and has applied for Medicaid. 


SERVICES NOT COVERED BY MEDICAID DURINGTHE PENALTY PERIOD: Nursing facility 

services, a level of care in any institution equivalent to that of nursing 

facility services,and home and community based services. 


PENALTY PERIOD calculation The penalty periodbegins on the first dayof the 
month in which the transfer occurred.The total cumulative uncompensated value 
of all assets transferred by the individual or his spouse is divided by the 
average private pay nursing home ratein the state. The individual would be 
ineligible for certain Medicaid services (as described above) for theresulting 

number of months. If the individualmade multiple transfersfor less than fair 

market value duringthe look-back period, the penalties are applied 

consecutively, not concurrently. 


is being penalized dueto a transfer by
If the institutionalized individual the 

spouse, the penalty must
be apportioned between the spousesif: 


the spouse is or become eligible for Medicaid; and 
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a penalty couldbe assessed against the
spouse (i.e., the spouse becomes 

institutionalized); and 


some portion of the penalty against
the institutionalized individualremains at 

the time the above conditions are met. 


EXCEPTIONS TO THE PENALTY: No penalty is imposed if: 

A. The assets transferred were a home and title to the home was transferred to: 

1. the spouseof the institutionalized individual; 


2. 	 a child who is under age21 or meetsthe Supplemental Security Income 

definition of blindness or disability; 


3. a sibling of the individual 

was residing8residing in the home for who has an equity interest in the homeand who 

atleast oneyear immediately before the date 
the individual became institutionalized;or 


daughter of the individual (other
4. a son or than a son or daughter
described in 42 above) whowas residing in the home for at least two years
immediately before the individualbecame institutionalized andwho 

provided carewhich delayed institutionalization. 


B. The assets were transferred to: 


1. the individual's spouse or to another for the sole benefit
of the spouse; 


2. another for the sole benefit
of the individual's spouse fromthe spouse; 


3. 	 a trust established solely the benefit of the individual's blind or 

disabled child;or 


4. a trust describedin (d)(4) established solely for the benefit
of an 

individual who meets the SSI definition of disability. 


In this section, a transfer madeis considered to be "for sole benefit of" a 
spouse, disabled childor individual underage 65, if the transfer is arranged in 
such a way thatno individual exceptthe spouse, childor individual can benefit 

in any way at the time
from the assets transferred of transfer orin the future. 


A trust is considered be established "forthe sole benefit of"
a spouse,

disabled child or individual under
age 65 if the trust benefitsno one butthe 

individual at the time the trust was established in the future. However, the
or 

trust may provide for reasonable compensation
for a trustee tomanage the trust. 
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If a beneficiary is named t o  receive the asset, or whatever is l e f t ,  a t  the 
individual's death, the transfer t o  the trust can still beconsidered to  havebeen 
for the sole benefit  of the spouse, disabled child or individual underage 65 i f  the 
s t a t e  Medicaidagency is named as the primary beneficiary of the asset to receive up
to the amount paid by Medicaid with the other designated beneficiary receiving any
remaining amounts. 

C.  	 theindividual can show that  he intended t o  dispose of  t heas se t se i the ra t  
f a i r  market value or for other valuable consideration; 

D. 	 theindividualcan show tha t  he transferredtheassetsexclusivelyfor a 
purpose other than to qualify for Medicaid; 

F. 	 it is determined thatthedenial of e l i g i b i l i t y  wouldwork an undue hardship.
Undue hardship is defined as refusal to admit ordischarge b themedical 
fac i l i tyordenia l  of home and communix basedservices whichx would r e s u l t  i n  
the individual being placed in a l i f e  t threatening s i tuat ion.  
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